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7.0 OPERATIONS AND MAINTENANCE
NAO 217-104 Overview:

The O&M plan developed during construction is implemented during this phase and the post occupancy evaluation report completed.  The real property disposal process is initiated to declare any vacated property as excess.
NAO 217-104 Responsibilities:

CAO:

Ensures compliance with DOC Real Property Management Manual's Chapter 9, Management of Buildings and Grounds
Oversees completion of Punch List items
Line Office:

Completes Post Occupancy Evaluation Report
Executes O&M Plan
Table 2-1 Steps:

O&M-1  Award Support Contracts
O&M-2  Final Post Occupancy Evaluation (POE)

O&M-3  Condition Assessments

O&M-4  Dispose of Existing, Excess Property

O&M-4  Master Plan and Real Property Updates

O&M-5  Execute O&M/Sustainment Spend Plans

O&M-6  Customer Surveys

O&M-7  Warranties/Latent Defects

This segment corresponds to the Management-in-Use Phase of the Capital Programming Guide.  This segment requires continuous monitoring of NOAA’s real property inventory.  This section of the FCCPM establishes NOAA’s requirements actively managing its real property investments and tools and measure which will be used to ensure continues effective operational support of the NOAA mission.
For the purposes of alignment with the Facilities Business Model, the term sustainment is assumed to be synonymous with maintenance.
7.1 Objectives
· Customer Results

· Strategic and Business Results

· Financial Performance

7.2 Punch List Close-out.
When the project or a portion of the project has been substantially completed, PPMD schedules punch list visits and establishes a schedule for completion by the contractor.  PPMD monitors and verifies completion of each punch list item.
As part of the closeout documentation process, PPMD ensures scheduling of all operation and maintenance training sessions, and coordinates the receipt of all as-built drawings, operations manuals, shop drawing files, warranties and final releases of liens and invoices. 
PPMD assists the Line Office staff in establishing a library of all maintenance documentation. Where appropriate, PPMD will assist the Line Office in the solicitation and negotiation of outside maintenance contracts. 

7.3 Support Contracts

The Line Office should consider whether their existing or planned O&M contract includes the work required to operate and maintain the new facility.  Changes to the O&M contract may be required and in the case of a large or highly technical facility it may be appropriate to consider a separate contract for all or elements of the facility.  

7.3.1 Training

PPMD will work closely with the Client Representative/Line Office in providing facility related training, and continues to provide support to the operations and maintenance staff throughout transition and turnover.  Initial training is one of the primary mechanisms for transferring knowledge regarding the asset.  This training may take of the form of "on the job training," formal classes or combinations of the two.  A key benefit of training is the transfer of knowledge and experience gained by development and engineering staff to the operating organization prior to the loss of the project team once the project is completed.

7.4 Warranties/Latent Defects

7.4.1 Warranties

The CO shall ensure that the warranties and guarantees fully cover all of the conditions stated in the contract documents.  The contractor guarantees production equipment or material for the terms specified in the construction document after the Government accepts the facility.  The warranties on equipment begin when the equipment is accepted and must clearly state the responsibilities of the manufacturer and installation contractor.  In those instances when it is necessary to delay the test and inspection for certain items of equipment, the CO, PM, and Client Representative/Line Office will establish the responsibility for the equipment while awaiting acceptance of the real property accountability for the facility and equipment.

Warranty of construction consists of at least three separate and distinct categories of warranties:

· A project warranty which may be provided by the Construction Contractor and covers the project as a whole 

· Various commercial warranties associated with the various components of the project, such as HVAC Condensers, water heaters, air compressors, etc. 

· Specific system warranties, typically associated with installed systems that are made up of multiple components and installed on the job site, such as a roofing system 

The customer inherits the responsibility to service and maintain equipment and to notify vendors or a contractor if a warranty call is necessary.  Contractors can optionally be required to prepare a Warranty Management Plan.  The plan should consist of the list of vendors to call along with local telephone numbers and POC's.  The terms of the warranty and times of response should be defined by the contractors.

The Management Plan could also include training and O&M Manuals for ready reference by the Customer.  It should also communicate when the warranty starts and stops and when Post Completion Inspections will be conducted.  To improve the warranty process, it is recommended that sites document the above information. 

7.4.2 Latent Defects
A latent defect is a defect in workmanship or materials, existing at the time of acceptance of a project, which is not discoverable by a reasonable inspection. In any construction Project, latent defects may be present.  In general, the standard or test for latent defects is that the defect must have been present before acceptance of the product by the NOAA and the defect could not have been discovered through reasonable inspection.  Therefore, initial decisions by the PM, in conjunction with the A‑E, if appropriate, regarding the type and nature of acceptance testing and criteria are important.  It is also important to keep in mind that excessive inspection is paid for by the Government.  Appropriate attention to recordkeeping is essential.

Historically, any claim for relief by the Government under the latent defects principle has been contentious and difficult. The Government has three opportunities to resolve deficiencies in construction after acceptance: through any warranty applicable to the contract, through cases involving fraud and gross mistakes amounting to fraud, and through a latent defects claim.  If, after acceptance, the Government discovers what it believes to be a latent defect, it may revoke acceptance and exercise its right to apply pre-acceptance remedies. FAR 52.246-12, Inspection of Construction, provides the Government its rights with respect to latent defects. The burden of proof for an alleged latent defect claim rests with the Government.

In order to sustain a latent defect case, four essential elements must be proven:

· that there is actual evidence of a defect; 

· that the defect was latent (not discoverable by a reasonable inspection or by the contract 

· inspection procedures); 

· that there was a failure or damages to the Government; 

· that the defect, and not some other problem, caused the failure or damages. 

The first item of proof is usually a contract interpretation or workmanship issue, and is generally easiest to sustain in court, and will not be discussed in this paper. The second, third, and fourth items of proof may be problematic in court and are discussed below. Under the NOAA Quality Management System, NOAA does not inspect each and every part of the construction. The burden of inspection falls on the contractor's quality control personnel. However, NOAA chooses what to inspect and what not to inspect, although each and every part of the construction is generally available. Under strict latent defects case law interpretation, if that part of the construction at issue could have been reasonably seen and inspected, then the defect generally will not be considered latent. Such inspection includes both visual inspection and approved and accepted test procedures. But, it should be noted that most latent defect court cases arose from supply contracts, and in those cases the Government usually performs inspection. 

If there is a failure in some part of the construction and it is clear that the cause of the failure is the defect itself, then this portion of the Government's case may be easy. However, in many cases there may be multiple causes of failure: or the contractor will most likely allege that there are other factors muddying the waters, such as multiple causes of failure and design defects. In such cases, the Government can not recover unless it can make a reasonably accurate determination of the damages resulting from the specific latent defect. If it is not clear that the defect was the primary cause of the failure, sustaining the case in court will be very difficult.  Once a failure or defect is discovered, the Government must act within a reasonable time. This is not-only to mitigate further damages, but also to alert the contractor to the alleged defect so that he may assess and perhaps try to correct the problem.

The Government's remedies in a latent defects case include:
· requiring the contractor to repair or replace the defective work; 

· accepting the defective work and reducing the contract price; 

· having another contractor perform the remedial work; 

· terminating the contract for default. 

Lastly, even if the Government prevails in its case, there may be certain limitations on monetary recovery. Recovery may be reduced to reflect depreciation, to reflect the remaining useful life period, or to prevent economic waste.

7.5 Final PIR/POE

PPMD, in coordination with the Line Office, will conduct a final Post Occupancy Evaluation 12 to 18 months after Beneficial Occupancy.
7.6 Condition Assessments/IFIP

RPMD is responsible for NOAA’s ongoing Integrated Facilities Inspection Program (IFIP).
7.7 Operational Analysis

7.7.1 Executive Order 13327
RPMD is responsible for compliance with EO 13327 reporting requirements for Operational Analysis.
7.8 Asset Disposition

RPMD is responsible for Asset Disposition in accordance with internal procedures and consistent with EO 13327 guidelines.
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